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The examiner acknowledges applicant's attempt to provoke an 
interference with Hursh patent 71 18530 by copying claims 23-34 from that patent 
as filed. However, the only claims that were patented correspond to claim 24, 
adjusting the schedule based on an inputted parameter. However, it is the 
examiner's position that applicant's specification as filed, lacks support for claims 
23-34. For example, the examiner sees no discussion of displaying a schedule 
based on pattern data in claims 23, 28, 29, 30 . The only discussion of 
schedules in the implementation of the method section, and it seems that any 
schedule there is made to optimize cognitive performance. As to claims 24-26 
and 31-33, there is additionally no discussion or producing a second schedule 
after modifying a first parameter. As to claims 27, 28, and 34, the examiner sees 
no discussion of circadian oscillators and calculating an affective amount of sleep 
in a sleep reservoir. 

These claims were original claims in the current application, the subject 
matter c an be added to the specification, so long as new matter has been 
entered. However, since the subject matter is not supported by the earlier 
patents in application history, the filing date of claims 23-34 is the filing date of 
the current application, or January 15, 2004. This makes the Hursh patent 
available as a reference. 

The examiner notes that, in accordance with the discussion above, the 
oath is objected to, as it is merely a copied declaration from 09/844434. A new 
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oath is required, covering the new material in this case and listing the current 
case as a CIP, If applicant wishes to pursue the subject matter above. 



Claims 23, 30, 32, and 33 are objected to. Claims 23 and 30 are objected 
to tin that in line 6, there is no antecedent basis for sleep schedule data, as it was 
previously referred to a sleep pattern data. Claims 32 and 33 are objected to in 
that they dependent from claim 30, but the antecedent basis for their subject 
matter is in claim 31 . Fore the purposes of examination, the examiner will treat 
claims 32 and 33 as being dependent on claim 31 . 



The nonstatutory double patenting rejection is based on a judicially 
created doctrine grounded in public policy (a policy reflected in the statute) so as 
to prevent the unjustified or improper timewise extension of the "right to exclude" 
granted by a patent and to prevent possible harassment by multiple assignees. 
A nonstatutory obviousness-type double patenting rejection is appropriate where 
the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the 
reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. 
Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In 
re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 
619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 
1 .321(d) may be used to overcome an actual or provisional rejection based on a 
nonstatutory double patenting ground provided the conflicting application or 
patent either is shown to be commonly owned with this application, or claims an 
invention made as a result of activities undertaken within the scope of a joint 
research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may 
sign a terminal disclaimer. A terminal disclaimer signed by the assignee must 
fully comply with 37 CFR 3.73(b). 
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Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-53 of U.S. Patent No. 
6241686. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-17 of U.S. Patent No. 
6419629. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-60 of U.S. Patent No. 
6527715. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-50 of U.S. Patent No. 
6530884. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-51 of U.S. Patent No. 
6553252. Although the conflicting claims are not identical, they are not 
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patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-40 of U.S. Patent No. 
6740032. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

Claims 1-3 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-22 of U.S. Patent No. 
6743167. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the current claims are broader 
versions of the patented claims. 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351 (a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-3, 23, 28, 29, and 30are rejected under 35 U.S.C. 102(b) as 
being anticipated by Moore-Ede et al 5433223. Moore-Ede shows a system that 
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determines cognitive performance, i.e. a modified alertness value from both 
circadian rhythm data and a cognitive level (baseline curve) base don sleep/wake 
data. As to claims 23, and 28-30, Moore-Ede receives sleep data as an input, 
determines an alertness curve (a measure of task performance), and outputs a 
schedule (see abstract) based on the sleep data. 

Claims 23-34 are rejected under 35 U.S.C. 102(e) as being clearly 
anticipated by Hursh et al 71 18530. 

Claim 35 is allowable in that none of the art selects the function from one 
of the recited functions, as claimed. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to ROBERT L. NASSER whose telephone 
number is (571 )272-4731 . The examiner can normally be reached on m-f 9-5. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Charles Marmor II can be reached on 571 272-4730. The 
fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

/Robert L. Nasser Jr/ 
Primary Examiner 
Art Unit 3735 
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